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QUESTION 1

Address 

Introduction

This question deal with the application of article 18 (2) of the Double Tax Agreement ( DTA) between 

Ghana and United Kingdom.  

General principle under article 18 is stated below

Para 1:  Income derived by entertainer, from his personal activities exercised in the other Contracting 

State is taxed in that state. It can also be taxed in the other state , notwithstanding the provisions of 

Articles 7 and 15- 2 marks

Para 2: Income accruing to another person in respect of personal activities exercised by an entertainer 

or  a sportsman in his capacity notwithstanding the provisions of Articles 7 and 15, be  taxed in the 

Contracting State in which the activities of the entertainer or sportsman are exercised.  2 marks

In determining whether income falls under Article 18 of Double Taxation Agreement between UK  and 

Ghana or another article, the controlling factor will be whether the income in question is predominantly 

attributable to the performance artist or other activities or property rights.  2 marks

a. Notwithstanding the provision in Article 7 and article 15 of the DTA,  the £100,000  paid to Dzoboku 

Lullaby   Ltd for the public performance of the Professor will be tax in the UK under Article 18(1) and (2). 

It is also taxable in Ghana under section 3 and 5 of Income tax Act 896.  2 marks

b. The nature of this income requires that the image for advert amount to an exploitation of right, 

taxable under article 12 - Royalty. 

Commentary to the Article 18(1), provided that in general, other Articles would apply whenever there 

was no direct link between the income and a public exhibition by the performer in the country 

concerned. As result this income will be taxable in the UK. It may also be tax in Ghana.  2 marks

 c. Where similar income which could not directly be attributed to such performances or appearances 

would fall under the standard rules of Article 7 or Article 15 as the case may be.  Payments received in 

the event of the cancellation of a performances in the Gibson Hall are outside the scope of Article 18, 

and fall under Articles 7. That income is taxable in Ghana only under section 3 and section 5 of the 

Income Tax Act 896.  2  marks



d. 2% of the gate proceeds paid to Dzoboku lullaby. This income relate directly to the appearance of the 

Professor. So Notwithstanding the provision in Article 7 and article 15 of the DTA, the amount   paid to 

Dzoboku Lullaby   Ltd for the for the gate proceeds in respect of public performance of the Professor will

be tax in the UK under Article 18(1) and (2). It is also taxable in Ghana under section 3 and 5 of Income 

tax Act 896.   2 marks

e. 20% of income that accrued from businesses that advertised and paid to  Dzoboku Lullaby Ltd will be 

tax in the UK under article 18 (1) and (2). It will also be tax in Ghana under section 3 and 5 of the Act 

896.  2 marks

Conclusion

Subject to the aforementioned, the HMRC, is justified in assessing the income for tax in a , b, d and e. 

Income stream c is only taxable in Ghana.  2 marks

QUESTION 2

Introduction

1. Relevant provisions that are needed to address the concern of the company are Section 7 and 101 (4) of 
the Income Tax Act  ( ITA) 896, Article 3(1)(H) and Article 8 of the Double Taxation between Ghana and 
South Africa and United Kingdom ( UK) and Ghana.  1 mark

ITA 896
General Rules

1. The rule in respect of resident entity is  that an entity is resident in Ghana where the entity is incorporated
under the company Act 992 or it has its affairs centrally managed in Ghana. 

2. Provision in section 7 of the ITA 896 is relevant. Section 7 exempts the income of a non-resident person 
from business of operating ships, aircraft, where the Commissioner General is satisfied that equivalent 
exemption is granted by the country of residence of that person  to a person resident in Ghana. 

3. Considering that, there is DTA between Ghana and South Africa, the provisions in the  DTA, prevail over 
the provision in the ITA. See section 98 of Revenue Administration Act 915.  

1 mark each

Changes to UN/OECD MTC  article 8 



1. Prior to 2017, the tie breaker rules for allocation of taxing right  of state by resident status was changed 
from place of effective management (POEM) to a determination being made by mutual agreement  and 
also to the manner in which profits arising from international shipping and air transport will be allocated  
from the State with the company’s place of effective management to the State of the enterprise.  (1 
mark)

The DTA  and determination of the taxing right
The General rules in the DTA

2. There is a need to consider Articles 3 and 8 of the DTA between South Africa and Ghana and the UK and 
Ghana. The relevant provisions in DTA with UK and South Africa are the same. 

3. Where the relevant activity falls within Articles 3 and 8, Articles 5 and 7 do not apply  therefore Article 8 
trumps Articles 5 and 7. 

4. Article 8(1) of the DTA states that Profits of an enterprise of a Contracting “State from the 
operation of ships or aircraft in international traffic shall be taxable only in that State”. 
Para 2 of the commentary to the article 8 provides that states prefer to assign taxing 
right to the states of the enterprise. 

5. Article 3(1)(h) of the DTA also defined international traffic” to  mean any transport by a 
ship or aircraft operated by an enterprise of a Contracting State, except when the ship 
or aircraft is operated solely between places in the other Contracting State

6. On the basis of Article 8(1) and  paragraph 2 of  the Commentary to article 8, and on the basis of the fact 
in the case,  there is no specific need to consider the location of Kazeebu’splace of effective management. 

7. Rather where the relevant activities fall within Article 3 and Article 8 is where the taxing right will be 
located. 

8. Most likely, South Africa has the right to tax all the relevant profits as it is the most likely state to be 
“Contracting State of the enterprise” based on the facts.  Remember, the company is incorporated in 
South Africa. And exclusive use of place of effective management has changed to enterprise of the state. 
In fact, this is the position of Ghana/ South Africa DTA. 

9. Where the aircraft (as part of the same voyage)  flies between a place in Ghana  to South Africa  (leg one) 
and then flies from the South Africa  location to another location in South Africa  (leg two), both legs of 
the journey will fall within the definition of “international traffic” so longer as the flight originate from 
South Africa. 

10. According to Article 8, South Africa  has the right to tax profits derived by Kazeebu from “international 
traffic”, air / ship traffic within its borders and also that occurring within third countries, the United 
Kingdom. 

11. In this case South Africa  will have the right to tax any profits derived by Kazeebu from sales made by the 
Ghanaian  agent that are for travel wholly within South Africa under the Ghana  / South Africa  DTA (i.e. 
category (a) flights above) and may have the right to tax any profits arise from flight made to UK wholly 
within UK which flight originate from  South Africa . 

12. The relationship between the agents in Ghana and Kazeebu  needs not be considered as has been the 
case in Article 5 (5) and Article 7(1). 



13. Commentary on Article 8(1),  para 4-4.3, the allocation rule in Article 8 applies not only to the profits 
directly obtained from ticket sales but also to profits obtained from activities that are not directly 
connected with these sales provided these other activities are ancillary to the operation of Kazeebu’s 
airline business. Where the activities are considered to be ancillary then profits from these activities will 
be taxable only in the state of the enterprise, i.e. Ghana .  

14. Although the advertising fees may not be considered to be directly related to Kazeebu’s international 
traffic operations, these are derived from an activity that is ancillary to the operation of Kazeebu’s aircraft.

15. South Africa will have the right to tax the income derived from the advertisement. 
  One marks each for each relevant points

QUESTION 3

QUESTION 3 A

Introduction

Mauritius might want to consider international double taxation relief measures on three fronts:

 Portfolio investments in shares (e.g. where the ownership of ordinary shares is lower than a 

particular percentage of the total number of such shares, mostly investment in collective 

investment scheme). 

 Direct investments in shares (typically, shareholdings in existing entities in Ghana); and 

 Economic activity through a PE in Ghana: PE in article 5 is defined as a fixed place where 

business is fully or partly carried out. 

 Without any relief, income source from Ghana may be subjected to juridical double taxation or 

economical double taxation. So, where Mauritius wants to incentivize its citizen to invest in 

Ghana, the DTA must contain some reliefs.

 Mauritius needs to bear in mind the fact that some of the measures will necessarily affect its tax 

take and therefore needs to weigh carefully the perceived benefits of increased investment to 

their economy over the generation of government revenue.

1  mark  each for up to maximum of 2 relevant  points made

Portfolio Investments

As explained in the introduction, incentivizing the passive ownership of shares in Ghana can be 

subdivided into juridical and economic double taxation relief. 

 Mauritius might consider full exemption method to relief foreign source income, in particular, 

passive income. This is because, the tax rate  for dividend in Ghana is high than Mauritius. 

 Mauritius might want to consider offering ordinary  credit  method also,  Ordinary credit method

limit tax paid abroad to domestic tax rate.

 If there is notional tax involved,  that is, Ghana unilaterally exempts income derive from 

investment schemes,  a tax sparing credit for the tax paid to Ghana in relation to dividend 

income or interest income derive from those investments flowing through to Mauritius. A tax 

sparing credit is a tax credit granted for notional source state taxation. 



 Typically, such a credit is restricted to certain kinds of income, such as passive income, and the 

maximum source state tax permitted under a DTA. Tax sparing is sometimes referred to as 

pioneer relief as the notional foreign tax represents tax foregone by the source state under 

special regimes which seek to encourage foreign investment. 

0.5 mark each up to a maximum of 4 points made and explained

Direct Investments

 Incentivizing the active ownership of shares in Ghana, given that no information is proved as to 

whether Mauritius exempt dividend on foreign source dividend,  Mauritius might want to 

consider offering a participation exemption, which is an exemption specifically for substantial 

shareholdings. 

 Participation exemptions are ordinarily restricted to the corporate sphere. 

 Tax relief is granted in respect of dividends that are received and capital gains that are realised 

on, certain shareholdings.

 Typically such an exemption is granted where the shareholding exceeds a certain minimum 

percentage. A minimum holding period may also be required. 

0.5 mark each up to  4 maximum  relevant points made

Business Operations through a Permanent Establishment

 Ghana has a higher rate of corporate income tax than Mauritius. This means that any tax 

payable in relation to the profits attributable to a PE in Ghana will be higher than the equivalent 

profits tax in Mauritius. Therefore, in order to encourage the establishment of PEs in Ghana, 

Mauritius might want to consider a full credit, which means that there are no foreign tax credit 

limitations in place. 

 However, a potential difficulty that Mauritius needs to be aware of is the fact that states are 

increasingly imposing non-standard taxes on various forms of economic activity within their 

jurisdiction. Ghana could introduce non-standard rate. 

 Therefore, Mauritius might want to consider imposing some conditions on a potential full credit,

such as the requirement that the tax imposed in Ghana is the same or substantially similar to 

the corporate income tax imposed by Mauritius.

 Since, Ghana tax systems include sector related tax incentives, to avoid the potential impact of 

the full credit relief, Mauritius might consider to include in the DTA, full exemption of foreign 

profit earned through a PE located in Ghana. 

0.5 mark each up to maximum of 4 relevant points made



QUESTION 3B

STEPS FOR DTA TO BE OPERATIVE

Article 75  of the 1992 constitution mandate the President of the Republic of Ghana to enter into 

international arrangement

Negotiation and Authentication 

 The initial negotiation of a DTA tends to be carried out by representatives of the ministries of 

finance, treasuries and/or revenue authorities of the  contracting States (CS) 

 Authentication requires the text of the relevant DTC to be “established as authentic and 

definitive” (Article 10 VCLT). 

Date of Signature

Date of signature is when the representatives of each contracting state (CS) sign the treaty. The date of 

signature is the date to which a DTA will generally be referred 

The signing of a DTA has been described as expressing: 

 an indication that the negotiators of the two CSs are satisfied with the wording of the DTA 

 commitment to present the treaty for ratification as opposed to a commitment to conclude the 

treaty. Furthermore, the signature of the treaty does not in and of itself provide taxpayers with 

any rights arising under the treaty terms

Ratification

Accordingly, a DTC that has been signed will still need to be ratified in line with Article 75 of the 1992 

constitution of Ghana

Date of Entry into Force 

 Generally, the same date as the date of conclusion , probably after ratification : Arts. 31(2) OECD

MTC and 24(2) VCLT. 

 Article 24(1) & (2) VCLT provide that a treaty enters force in such a manner and upon such date 

as it may provide or as the negotiating States may agree or where there is no such agreement or

provision then the treaty enters force “as soon as consent to be bound by the treaty has been 

established for all the negotiating States”. 

 Effective Date 

 Arguably, the most important date for taxpayers and administrations

 OECD and UN MTC leaves it to CSs to decide what that date will be and some treaties include 

extensive provisions on this issue. 



 Provisions of a DTA can become effective, before, with or after entry into force of a DTC 

0.5 mark for each step outlined, 0.5 mark for relevant authority refers

QUESTION 3  C

General  definition of terms are provided for in  article 3, while specific definitions are provided in  

article 4, 5, with other provisions eg Article 10, 11, 12  defined specific terms contained in them.. 

Article 3(2) of the OECD MTC specifically provides that:

 “Any term not defined therein shall, unless the context otherwise requires, have the meaning 

that it has at that time under the law of that State for the purposes of the taxes to which the 

Convention applies”.

 In bilateral treaties, Article 3(2) expresses the logic that the parties should be able to look to 

their domestic law for the meaning of a term where the treaty does not grant that term an 

autonomous meaning as a result of the application of its ‘context’.

So what comes first?

 The idea that the context comes first is arguable from the wording of the Art.3(2) that reference 

to domestic law is required ‘unless the context otherwise requires’. 

 This seems to imply context is a pre-condition to domestic law. Para 12 of the commentary to 

the article 3 also states that the domestic law meaning only applies where the context does not 

require an alternative interpretation. 

Context

The ‘context’ also seeks to capture the intentions of the parties when signing the DTA and the 

meaning of the term in the other contracting state Commentary on Article 3 para 1.  Just how broad 

‘context’ should be is a matter of conjecture. Some argue that it should be treated broadly, 

comprising all evidence capable of being used as an argument for the interpretation of a tax treaty 

term or expression

Domestic Law definition

Where the term is defined differently for the purpose of diferent laws of the CS, the meaning given 

to that term for purpose of of the laws imposing the taxes to which the convention applies prevail 

others. 

1 marks up to 6 relevant points made. 

. 



QUESTION 4

Transfer Pricing (TP) Report

Address

Introduction should include the period that the TP report covers- 5 years

 Broad base analysis of the tax payer transactions

o GRAPE RESORT LTD is a resident entity in Ghana

o GRAPE RESORT LTD is a member of Multinational resort company 

o TP risk that is available

 GRAPE RESORT LTD and other MNE operating in Ada beach reported losses for 

the past five years

 There are related party transactions which poses risk for TP issues

 CPL RESORT pays fees to GRAPE RESORT LTD, which may not be at ALP

 Analysis the transactions:

o Controlled transactions

 Advertisement by CPL RESORT for GRAPE RESORT LTD

 CPL RESORT accept booking for GRAPE RESORT LTD

 CPL RESORT conclude contract on behalf of GRAPE RESORT LTD

 Payment are receipted for SBL by GRAPE RESORT LTD

o Uncontrolled Transactions

 Advertisement by other independent parties

 Other independent companies accept booking for other companies operating in 

Ghana

 Other independents companies conclude contract

 Other independent companies also receive payment.  

 The tested party: 

o The tested party is the GRAPE RESORT LTD because: 

 the function performed by SBL is less complex and 

 SBL is a resident entity in Ghana that transfer pricing audit processes could will 

be convenient to conduct

Factors Tested party ( GRAPE 
RESORT LTD)

CPL RESORT Independent Parties

Characteristics of 
the transactions

Operation of resort business Performance of 
marketing and 
booking activities

Operation of resort business

Functional 
Analysis:

Function 
performed

 Owns the resort
 Operate the resort
 Accommodation 

 Market the 
resort

 Accept 

 Owns the resort
 Operate the resort
 Accommodation 



services
 Bar services
 Accept booking
 Receive payment

booking from 
clients

 Receive from 
clients

 Make 
payment the 
GRAPE 
RESORT LTD

 Conclude 
contracts

services
 Bar services
 Accept booking
 Receive payment
 Advertises resort

Risk Assumed  Reputational risk
 Exchange rate risk
 Employees lock out

Software downtime  Reputational risk
 Exchange rate risk
 Employees lock out

Assets Own Building/ Rooms
Human capital
Intangible ie Goodwill

Software
Human Capital

 Building/ Rooms
 Human capital
 Intangible ie 

Goodwill

Business 
Strategies

Online booking Online booking
Special voucher are 
offered

 Online booking
 Special voucher are 

offered

Economic 
circumstances

Inflation in Ghana currently 
at 7.6%
Exchange rate volatile

??? Inflation in Ghana currently 
at 7.6%
Exchange volatile

Contractual 
arrangement

??? ??? ???

Comparability Adjustment

There may not be a peculiar need to perform any comparability adjustment. This is because the related 

parties and the independent parties are operating in similar circumstances, and operate from same 

localized area.  

Possible TP Method

1. Cost Plus Method: The cost plus considered the cost that the related party incurred and 

appropriate AL mark -up that an independent party earns in similar circumstances is used to add

to the cost. 

a. Reason for choosing CP is that 

i. the companies are  providing services

ii. It is very easy to find comparable as resort industry has many other players

2. CUP: Compares the prices charges in the independent resort companies to that the related 

parties. Where there significant diffs, the appropriate adjustment is done to reflect the ALP. 

a. Reason for this choice is that CUP is very easy to use. 



After an appropriate TP method is selected, appropriate ALP will be allocated to the GRAPE RESORT LTD.

Transfer Pricing Adjustment

Where it is found that the group pricing is not at ALP, appropriate adjustment will need to be made, to 

ensure that the group’s  TP price is at ALP.

Conclusion

Observations

 There should be the need for GRA to conduct regular TP Audit. Not to wait until there is media 

outcry or NGO report before the TP audit is conducted

 It is difficult to ascertain the business strategy of the companies involved in the related parties 

transactions. 

QUESTION 5

This question concerns the application of Article 26 OECD MTC. Sub-questions (1)-(4) will allow students 

to demonstrate their awareness of the major conditions envisaged by Article 26 OECD MTC and apply 

them in various contexts. 

Part 1

a) The exchange of information is governed by Article 26 OECD MTC.

b) In a nutshell, under Article 26(1) the competent authorities of the Contracting States shall 

exchange such information as is foreseeably relevant to secure the correct application of the 

provisions of the Convention or the domestic law of the Contracting States concerning taxes of 

every kind and description imposed in these States. 

c) The reference to “foreseeably relevant” seeks to provide for exchange of information to the 

widest possible extent. Yet, at the same time, Contracting States may not engage in “fishing 

expeditions” or request information that is unlikely to be relevant to define the tax liability of a 

particular taxpayer. In this respect, the Commentary recommends looking for a reasonable 

possibility that the requested information will be relevant. 

d) On the given facts, the relevance of the open-ended request for information submitted by South

Africa ( SA) tax authority can be questioned.  SA seems to be engaging in “fishing expeditions” 

(in other words, has made a speculative request that has no apparent nexus to an open inquiry 

or investigation). 



e) In these circumstances, Ghana Revenue Authority is not obliged to provide a response. This 

conclusion is confirmed by paragraph 8.1(b) of the Commentary to Article 26(1) that includes a 

similar example.

Part 2

a) This factual scenario satisfies the conditions set out by Article 26 OECD MTC. The requested 

information appears to be foreseeably relevant to secure the correct application of laws in 

Netherland

b) Even if the information about accounts opened in the name of John Walker may turn out to be 

immaterial, the Commentary to Article 26(1) in paragraph 5 clarifies that it does not matter 

whether the information (once provided) will actually prove to be relevant. 

c) Therefore, a request in an ongoing investigation, where a definite assessment of the relevance 

can only be made upon receipt, cannot be refused. Hence, Ghana Revenue Authority is obliged 

to provide the requested information. This conclusion can be supported by a similar example 

included in paragraph 8(e) of the Commentary to Article 26(1).  

d) In relation to the possibility of refusing the request on the ground that such information is held 

by National development Bank, Article 26(5) stipulates that a Contracting State shall not decline 

to supply information to a treaty partner solely because the information is held by a bank or 

other financial institution. 

e) In effect, paragraph 5 overrides paragraph 3 of Article 26: the latter would otherwise permit a 

requested Contracting State to decline to supply information on the grounds of bank secrecy 

(paragraph 19.11 of the Commentary to Article 26(5)). Any further comments on international 

developments concerning transparency and/or bank secrecy will be rewarded by a higher mark. 

Part C

a) According to Article 26(3)(c), paragraphs 1 and 2 of this article cannot be construed so as to 

impose on a Contracting State the obligation to supply information which would disclose any 

trade, business, industrial, commercial or professional secret or trade process. However, secrecy

in this context should not be interpreted too broadly in order to make sure that the overall 

effectiveness of Article 26 is not undermined. 

b) A Contracting State should carefully weigh whether the interests of the given taxpayer really 

justify the application of this provision (Commentary to Article 26(3), paragraph 19). Ghana 

Revenue Athority in these circumstances is given a certain discretion as to whether it should 

refuse the request. 

c) If it does choose to supply the information, the taxpayer cannot allege an infraction of the rules 

of secrecy (Commentary to Article 26(3), paragraph 19). 

d) As made clear by paragraph 19.2 of the Commentary to Article 26(3), in limited circumstances 

the disclosure of financial information might reveal a trade, business or other secrets. 



e) In this situation, the Commentary recommends that details of the trade or other secret should 

be excised from the document and the remaining financial information should be exchanged 

accordingly.  

Part D

As paragraph 9 of the Commentary to Article 26(1) explains, the exchange of information can happen in 

three ways: (i) on request, (ii) automatically and (iii) spontaneously. 

Exchange of information on request is where subject to a DTA  or Exchange of Information agreement, 

a contracting state makes a request to another party that is foreseeably relevant in pursuant to tax 

administration of that state.  

Automatic Exchange of Information- According to the OECD Automatic Exchange of Information what it 

is, how it works, benefits, what remains to be  done, The automatic exchange of information is 

understood to involve the systematic and periodic transmission of “bulk” taxpayer information by the 

source country to the residence country concerning various categories of income (e.g. dividends, 

interest, royalties, salaries, pensions, etc.).

The information which is exchanged automatically is normally collected in the source country on a 

routine basis, generally through reporting of the payments by the payer (financial institution, employer,

etc). 

Spontaneous Exchange of Information : Where party without prior notice forward to another party 

information to which it has  knowledge in the following circumstances:

The latter occurs when, for instance in the case of a State having acquired through certain 

investigations, information which it supposes to be of interest to the other State. This definition 

corresponds with the given scenario. 

However, one should consider the limitations set out by Article 26(2). The information received by a 

Contracting State may not be disclosed to a third country unless there is an express provision in the 

treaty between the Contracting States allowing such disclosure (paragraph 12.2 of the Commentary to 

Article 26(2)).

As such, this information cannot be exchanged with Italy. 



I mark each for maximum of 5 points made in each part


